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GENERAL INDEMNITY AGREEMENT
This Indemnity Agreement is executed and delivered this       day of      ,       by                                                                       
as Principal and the undersigned Indemnitors and any successor entities of Principal, (both Principal and Indemnitors sometimes collectively referred to as the “Undersigned”), to Lincoln General Insurance Company, as the “Surety”.

WHEREAS, the Principal, in its own name or as co-adventurer with others, may desire, or be required, to provide a surety bond or bonds, undertakings, or guarantees, and may request  Surety to execute or procure the execution of such Bonds, or the Principal or one or more of the Indemnitors may request the Surety to renew, continue or substitute new Bonds with the same or different conditions (any one or more of which will be referred to as “Bonds”); or the Principal or one or more Indemnitors may request the Surety to refrain from canceling such Bonds;  and

WHEREAS, the Principal and Indemnitors understand that the Surety expressly requires the delivery of this Indemnity Agreement as part of the consideration for the execution, renewal or extension of Bonds, or for refraining from canceling Bonds; and

WHEREAS, the Indemnitors have a substantial, material and beneficial interest in the Principal obtaining  Bonds, or in Bonds not being canceled;

NOW THEREFORE, in consideration of the Surety delivering one or more executed Bonds to the Principal, or the renewal or extension of Bonds, or refraining from trying to cancel Bonds, the Undersigned, for themselves and their heirs, executors, administrators, successors, and assigns, jointly and severally, covenant and agree as follows:


1.   INDEMNITY. The Undersigned shall indemnify and keep indemnified the Surety against any and all liability for losses and expenses of whatsoever kind or nature, including attorney fees and costs and appellate attorney fees and costs, by reason of having executed or procured the execution of Bonds, or by reason of the failure of the Principal or Indemnitors to perform or comply with the covenants and conditions of this Agreement or bonds.

The Surety may pay or compromise any claim, demand, suit, judgment, or expense arising out of the Bonds, and any such payment or compromise made by the Surety in its sole discretion that it was liable for the amount paid or that it was expedient under all the circumstances to make such payment or compromise, shall be binding upon the Undersigned as a loss or expense covered by this indemnity, whether or not such liability actually existed. An itemized statement of the payment or compromise, sworn to by an officer of the Surety, or the voucher or vouchers or other evidence of the payment or compromise, shall be prima facie evidence of the fact and the amount of the liability of the Undersigned under this Agreement.


If the Undersigned desire a claim against the Surety to be resisted, the Undersigned shall (a) make written request to the Surety to defend against the claim including a statement of the basis for the defense, (b) simultaneously deposit with the Surety cash or collateral acceptable to the Surety in kind and amount, sufficient to cover the claim and any costs, interest, attorney fees and appellate attorney fees and costs, expert or consultant fees and costs, sanctions or other costs that may be awarded in any judgment or otherwise, and (c) either simultaneously deposit cash or collateral satisfactory  to the Surety in an amount sufficient to cover the expenses and attorney fees and appellate attorney fees and costs, expert or consultant fees and costs of defending against the claim or provide and pay the fees and expenses of counsel acceptable to the Surety to conduct the defense.


Should Principal change its name or corporate structure or form, each and every part of this General Indemnity Agreement shall bind the newly named or formed Principal in every respect as if such newly named or formed Principal signed this Agreement.  It is the duty of the Undersigned to immediately notify the Surety in writing of any change in the name or corporate structure or form of Principal.


2.    RESERVE AND DEPOSIT.  If for any reason the Surety establishes or increases a reserve to cover possible liability or loss for which the Undersigned will be obligated to indemnify the Surety under this Agreement, the Undersigned will deposit with the Surety, upon demand, cash equal to the reserve or increase in the reserve, or collateral acceptable to the Surety.  The Surety shall have the right to use the cash or collateral to pay or settle any liability, loss or expense for which the Undersigned would be obligated to indemnify the Surety under this Agreement.  Any unused portion of the cash or collateral will be returned to the Undersigned upon termination of the liability of the Surety on the Bonds and the performance by the Undersigned of all obligations to the Surety under this Agreement.  Surety shall have no obligation to invest, or pay interest or provide a return on, the cash or collateral deposited.

3.   DECLARATION OF TRUST.  The Principal hereby declares that all funds due or to become due under any contract covered by Bonds are trust funds, whether in the possession of the Principal or another, for the benefit of all persons to whom the Surety would be liable under the Bonds, and for the benefit of the Surety for any loss or expense covered by this indemnity.  If the Surety satisfies any liability on Bonds, the Surety shall be entitled to assert the claim of such person to the trust funds, in its own name or that of the claimant.  Principal shall, upon demand of the Surety, open an account in a bank or other depository approved by the Surety, in the name of the Surety or designated as a trust account for Surety, and shall deposit therein all monies received from the contracts covered by Bonds.  Withdrawals from the trust account shall require countersignature by a representative of the Surety.  The trust shall terminate upon satisfaction of all obligations for which the trust is hereby created, or 20 years from the date of this Agreement, whichever occurs first.


4.   DEFAULTS.  Each of the following shall be considered a Default of this Agreement:


(a)  any abandonment, forfeiture, or breach of or refusal or inability to perform any contract covered by Bonds, or any breach of the Bonds;


(b) failure, delay, refusal or inability of the Principal to pay bills or other indebtedness incurred in connection with the performance of the contract covered by Bonds;


(c)  failure to perform or comply with any of the terms, covenants and conditions of this Agreement;


(d)  failure to pay, when due, any other indebtedness of the Principal to the Surety;


(e)  any assignment by the Principal for the benefit of creditors, or the appointment, or an application by the Principal for the appointment, of a receiver or trustee for the Principal or its property, whether insolvent or not, or an application by the Principal for reorganization or arrangement under the terms of the United States Bankruptcy Code or any similar laws of any State, possession or territory of the United States, or the initiation and continuation for 30 days of proceeding by any other person for the appointment of a receiver or trustee, for liquidation or the reorganization or arrangement of the Principal;


(f)  commencement or continuation of any proceeding which deprives the Principal of, or interferes with, use of any of the supplies, tools, plant, machinery, equipment or materials in, on or around the work or the work site of the contract covered by Bonds;


(g)  if the Principal is an individual, the Principal’s dying, absconding, disappearing, incompentency, being convicted of a felony or imprisoned, and if the Principal is any other entity, any change or threat of change in the character, identity, control, management, beneficial ownership or existence of the Principal.


5.   ASSIGNMENT.  The Principal hereby assigns to the Surety, subject to the trust herein created; (a) all monies due or to become due to the Principal as a result of the contract covered by  Bonds, including, but not limited to, progress payments, advances, deferred payments, retained percentages, payment for extra  work, and proceeds of any delay or other damage claims; (b) all other rights of the Principal in or growing out of the contract covered by Bonds, (c) all right, title and interest of the Principal in and to all supplies, materials, tools, machinery, plant and equipment of every nature and description that may now or hereafter be in, on or around the work or the work site covered by the Bonds, and materials purchased or ordered for the performance of the contract whether in process of construction, in transit to the site, or in storage elsewhere; (d) all rights of the Principal in and to all subcontracts, let or to be let, in connection with the contract covered by  Bonds and all surety bonds covering such subcontracts; and (e) all actions, causes of action, claims and demands whatsoever which the Principal may have or acquire against any subcontractor, laborer, materialman, or any other person furnishing or agreeing to furnish or supply labor, material, supplies, machinery, tools or other equipment, in connection with or on account of the contract covered by Bonds, and against any surety or sureties of any subcontractor, laborer or materialman.  This assignment shall be effective as of the date of  Bonds, but only in the event of a Default of this Agreement.


The purpose of this assignment is to enable the Surety to complete the performance of the obligations of the Principal under any contracts covered by Bonds and the payment of obligations incurred by the Principal in the performance of such contracts, and to provide the Surety with collateral for the obligations of the Undersigned to the Surety under this Agreement.


6.   EFFECT OF DEFAULT.  Upon the occurrence of a Default, the Principal authorizes and empowers the Surety, or any person designated by the Surety, and hereby specifically appoints Surety as its Attorney-in-Fact, to execute in the name of the Principal, any instruments deemed necessary or desirable by the Surety to provide absolute title to the Surety of any funds, property and rights as are hereby assigned, transferred or conveyed, and the Principal hereby authorizes the Surety or such person or persons designated by the Surety to take immediate possession of such funds, property and rights, to collect such sums as may be due and to endorse, in the name of the Principal, and to collect, any checks, drafts, warrants and other instruments made and issued in payment of any such funds.


Upon the occurrence of a Default, the Surety shall have the right to take possession of the Principal’s supplies, tools, plant, equipment and material and to use, and consume if necessary, the same in the performance of the contracts by itself or by others.


The Surety is authorized to assert an prosecute any right or claim hereby assigned, transferred or conveyed in the name of the Principal and to compromise and settle any such right or claim on such terms as it considers reasonable under the circumstances.


The Surety may sell any property assigned to it pursuant to this Agreement at public or private sale, with or without notice, at any time or place, without incurring any liability of any kind.  The Surety may purchase any of the property at such sale.

7.   SECURITY AGREEMENT.  This Agreement constitutes a Security Agreement to the Surety and a Financing Statement in accordance with the provisions of the Uniform Commercial Code.  The Surety may make such additions to this Agreement as may be necessary or desirable to permit its filing as a Financing Statement under the UCC, and the Principal will execute, and/or authorizes Surety to execute on behalf of Principal, any documents necessary to permit the filing of a Financing Statement based on this Agreement as a Security Agreement in any place the Surety deems desirable.


8.   ATTORNEY-IN-FACT.   Each of the Undersigned hereby irrevocably appoints the Surety or any person or persons designated by the Surety to act as their attorney-in-fact with the right to exercise all of their rights assigned to the Surety by this Agreement and in their name to execute and deliver any and all additional other assignments or documents deemed necessary by the Surety to vest absolute title to any and all monies, property and rights hereby assigned; and to provide the protection and rights to the Surety contemplated by all of the provisions of this Agreement.


9.   TAKEOVER AND COMPLETION.  If a Default of this Agreement occurs, as described in Paragraph 4, the Surety shall have the right, at its option and in its sole discretion, and is hereby authorized with or without exercising any other right or option conferred upon it by law or by the terms of this Agreement, to take possession of all or any part of the work under the contract covered by Bonds and to complete or arrange for the completion of the same.


10.  ADVANCES.  The Surety may, at its sole discretion, make or guarantee advances or loans to or for the account of the Principal to be used in the performance of its obligations under contracts covered by Bonds.  The Surety shall have no obligation to see to the proper application of funds delivered to the Principal, and the Undersigned shall be obligated to indemnify the Surety in accordance with the terms of this Agreement for the amount of all such advances and loans and any expenses incurred in connection therewith, notwithstanding that the funds or any part thereof have not been so used by the Principal.  Any making or guarantee of any advances or loans contemplated by this paragraph shall not be deemed or construed as Surety’s agreement to the making or guarantee of any further or future advances or loans; any and all making or guarantee of such further or future advances or loans shall be specifically agreed to by Surety.


11.  PREMIUMS.  The undersigned will pay to Surety, when due, all premiums and charges of the Surety for the Bonds in accordance with the Surety’s manual of rates, or as otherwise agreed upon, until the Principal or Indemnitors have provided evidence satisfactory to Surety of its exoneration and release from all liability on the Bonds.


12.   WAIVER OF NOTICE. The Undersigned hereby waive notice of the execution of any Bonds or of the acceptance of and reliance upon this Agreement by the Surety, of any default by the Principal or claim on Bonds, and of any act, fact or information concerning or affecting the rights or liabilities of the Surety or the rights or liabilities or the Undersigned. 


13.  CONSENT TO CHANGES.  The Surety is authorized, without notice to or knowledge of the Undersigned, to assent to any change whatsoever in any Bond and any contract covered by a Bond, including, but not limited to, any change in the time for the completion of the contract or for payments or advances thereunder, to assent to or to take any assignments, to execute or consent to the execution of any continuations, extensions, renewals, increases or decreases, modifications, or alterations of any Bond, and to execute any substitutes with the same or different conditions, provisions and obligees and with the same or larger or smaller penalties, and the Undersigned shall remain bound under the terms of this Agreement even though such assent may or does substantially increase the liability of the Undersigned.


14.  RIGHT TO DECLINE OR SEEK RELEASE FROM BONDS. The Surety may decline to execute any Bonds applied for without incurring any liability whatever to the Undersigned.  If the Surety executes a bid or proposal bond, it may nevertheless decline to execute any and all bonds that may be required in connection with any award made on the bid for which the bond was given, and the Principal shall have the right to procure from another surety any bonds that may be required in connection with any award under the bid for which the bond was given.  The Surety may take any action it deems necessary to obtain release from liability under any or all Bonds, and the Undersigned will, upon request from Surety, assist the Surety in obtaining release from any  Bonds.  Upon release of the Surety from any Bonds, without loss or expense to the Surety, the Surety will return to the Principal any unearned premium paid for such Bonds.  The Undersigned shall, however, remain liable to the Surety for losses or expenses paid or incurred by the Surety prior to release from any Bonds.


15.  NOTICE OF CLAIMS.  The Undersigned shall immediately notify the Surety of any demand, notice or proceeding of which they become aware that might result in liability to the Surety under any Bonds.

16.  BOOKS AND RECORDS.  The Undersigned shall furnish to the Surety such information as it may request from time to time concerning the financial condition of the Undersigned, the status of bonded projects and contracts, and the payment of obligations incurred in connection therewith.  The Surety may, from time to time, at reasonable hours and places, examine and copy the books and records of the Undersigned.  The Surety may, and the Undersigned hereby authorizes Surety to, obtain information concerning the operations and financial affairs of the Undersigned from financial institutions, Bond obligees, suppliers or subcontractors, credit agencies, or others, who are hereby expressly authorized to furnish such information to the Surety.


17.  PRESERVATION OF SURETY’S RIGHTS.  The Indemnitors shall have no rights of indemnity against the Principal or his property until the Principal’s obligations to the Surety have been satisfied in full.  The Undersigned hereby subordinate their interests in any and all property to the interest of Surety.


All rights and remedies of the Surety under this Agreement shall be cumulative, and the exercise of or failure to exercise any right or remedy shall not be an election of or waiver of any right or remedy.  Failure of the Surety to pursue any remedy against any one or more of the Undersigned shall not waive any right against any other of the Undersigned.  Surety is not required to exhaust its remedies or rights against the Principal or to await distributions from the legal representatives of the Principal before asserting its rights under this Agreement against the Indemnitors.


The rights, powers and remedies given to the Surety by this Agreement are in addition to, and not in lieu of, any other rights and remedies against the Undersigned or others by the terms of any other agreement, by law, or otherwise.


The Undersigned shall continue to be bound under this Agreement even though the Surety, with or without notice to or knowledge of the Undersigned, has accepted or released or may in the future accept or release, other agreements of indemnity or collateral, from the Undersigned or others, in connection with the execution of Bonds.


If any of the persons named herein as Principal and Indemnitors fails to execute this Agreement or if the execution by any of the Undersigned is defective or invalid for any reason, such failure, defect or invalidity shall not in any manner diminish or otherwise affect the obligation or liability of any other of the Undersigned.  Failure of the Principal to sign any Bonds shall not relieve the Undersigned of liability under this Agreement.


If any provision of this Agreement is held to be void or unenforceable, this Agreement shall not be void or unenforceable but shall continue in effect and be enforced as though such provision or provisions were omitted.


Separate suits may be brought on this Agreement against any or all of the Undersigned and the bringing of a suit or the recovery of judgment upon any cause of action shall not prejudice nor bar the bringing of other suits on other causes of action, whether they arose before or after such suit or judgment.


The Surety is authorized to settle any claim based upon this Agreement with any one or more of the Undersigned individually, and such settlement or compromise shall not affect the liability of any of the rest of the Undersigned.


18.   OTHER SURETIES.  If the Surety procures the execution of any Bonds by other sureties or executes Bonds with co-sureties, or reinsures Bonds or any portion thereof, then all the terms and conditions of this Agreement shall inure to the benefit, as their interests may appear, of such other sureties, co-sureties or reinsuring sureties.


19.   MODIFICATION.  The rights and remedies of the Surety under this Agreement may not be waived or modified except by written amendment signed by the Surety.


20.   TERMINATION.  This is a continuing agreement which remains in full force and effect until terminated.  This Agreement may only be terminated by any one or more Indemnitors by giving 30 days written notice to the Surety by certified or registered mail, 3501 Concord Rd., York PA  17402-8607, but any such notice shall not operate to modify, bar, discharge, limit, affect or impair the obligations of the Undersigned under this Agreement with respect to Bonds which are executed prior to such termination or with respect to Bonds executed after the date of such termination (i) upon award of a contract to the Principal on a bid or proposal with respect to which the Surety has executed a bid or proposal bond or similar undertaking prior to such date, or (ii) which the Surety has become obligated, prior to such date, to execute.  The notice of termination shall operate only with respect to those upon whose behalf such notice was given. 


21.   ATTORNEY FEES.  If the Surety commences any action or proceeding, including arbitration, against the Undersigned, or any of them, by reason of any breach or claimed breach of any provision of this Agreement, the prevailing party in such action or proceeding shall be entitled to recover from the other party or parties its reasonable attorney fees and witness fees, appellate attorney fees and costs, expert or consultant fees and costs, and all other costs, whether or not the action or proceeding results in a judgment, and shall be entitled to recover its costs and attorney fees incurred in enforcing any judgment obtained.


22.  INTERPRETATION.  Each party agrees to the use of the particular language of this Agreement.  Any statue or rule of construction providing for interpretation against the drafting party or the party who causes an ambiguity shall not be employed in interpretation of this Agreement.


23.  ENTIRE AGREEMENT.  This Agreement contains the entire agreement of the parties and supersedes any prior or contemporaneous written or oral agreements, representations and warranties between the parties with respect to the subject matter of this Agreement.  There are no representations, warranties, agreements, arrangements, or understandings, written or oral, that are not fully expressed in this Agreement.


24.    CREDIT RELATIONSHIP.   The Undersigned expressly agree and acknowledge that by this Agreement and/or any bond issued by Surety for the Principal and/or Indemnitors, Surety does not grant any right to Principal or Indemnitors to defer payment of any debt, or to incur debt and defer the payment of any debt, or to purchase property and services and defer payment therefor.   The Undersigned, further, expressly agree and acknowledge that Surety is in no way involved in the business of regularly arranging for the extension, renewal, or continuation of credit.

25.  REPRESENTATIONS.  THE UNDERSIGNED REPRESENT TO THE SURETY THAT THEY HAVE CAREFULLY READ THIS ENTIRE AGREEMENT AND FULLY UNDERSTAND ALL ITS PROVISIONS, AND THAT THEY HAVE NOT RELIED UPON ANY REPRESENTATIONS, COVENANTS, WARRANTIES OR AGREEMENTS, EXPRESS OR IMPLIED, OTHER THAN THOSE EXPRESSLY SET FORTH IN THIS AGREEMENT.


WHEREFORE, the undersigned have duly executed this Agreement or have caused this Agreement to be executed by their duly authorized representatives, and those signing on behalf of other persons or entities hereby warrant that they have the authority to bind the person or entity for which they have signed.

SIGNATURE OF PRINCIPAL AND INDEMNITORS: Type or print the name of the party signing, and the designation as “Principal” or “Indemnitor”, and type or print the name of each person signing on behalf of other persons or entities.  Include the current street address and telephone number of each party and social security numbers of individuals.  Please attach notary acknowledgments of all signatures

Signed, sealed, and dated this ______day of____________________ , _________ .

ATTESTED BY:




 
By: (typed name): _______________________________
By: (typed name): _______________________________

By: (Signature) : ________________________________
By: (Signature) : ____________________________ (Seal)

Title: _________________________________________
Title: __________________________________________








Telephone: _____________________________________

Address: _______________________________________









 _______________________________________









 _______________________________________

By: (typed name): _______________________________
By: (typed name): _______________________________

By: (Signature) : ________________________________
By: (Signature) : ____________________________ (Seal)

Title: _________________________________________
Title: __________________________________________








Telephone: _____________________________________

Address: _______________________________________









 _______________________________________

ATTESTED BY:




SIGNED:

By: (typed name): _______________________________
By: (typed name): _______________________________

By: (Signature) : ________________________________
By: (Signature) : ____________________________ (Seal)

Title: _________________________________________
Title: __________________________________________








Telephone: _____________________________________

Address: _______________________________________









 _______________________________________









 _______________________________________






INDIVIDUAL INDEMNITORS:

By: (typed name) : ______________________________
By: (typed name) : ______________________________

By: (Signature) :________________________________
By: (Signature) :________________________________

Address:________________________________

Address:________________________________

_______________________________________

_______________________________________

Telephone: ______________________________

Telephone: ______________________________

SS #:  __________________________________

SS #:  __________________________________

By: (typed name) : ______________________________
By: (typed name) : ______________________________

By: (Signature) :________________________________
By: (Signature) :________________________________

Address:________________________________

Address:________________________________

_______________________________________

_______________________________________

Telephone: ______________________________

Telephone: ______________________________

SS #:  __________________________________

SS #:  __________________________________

By: (typed name) : ______________________________
By: (typed name) : ______________________________

By: (Signature) :________________________________
By: (Signature) :________________________________

Address:________________________________

Address:________________________________

_______________________________________

_______________________________________

Telephone: ______________________________

Telephone: ______________________________

SS #:  __________________________________

SS #:  __________________________________

NOTARY

acknowledgment
State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared__________________________________________Title:_____________________________________
to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________       ________________________________
 Notary Public                                                                            Commission expires

State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared_____________________________________Ttile:_________________________________________
to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________

State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared______________________________________Title:____________________________________
to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________

State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared________________________________________Title:_____________________________
to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________

State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared___________________________________________________________________________

to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________

State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared___________________________________________________________________________

to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________
State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared___________________________________________________________________________

to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________

State of_______________________________}

                                                                                      }ss:

County of____________________________   }

On this ___________day of___________________________year   ________ before me personally appeared___________________________________________________________________________

to me known, and known to me to be the individual(s) who executed the foregoing agreement, and acknowledged and said that he/she/they executed the same.

______________________________________________

                                                                                                                      Notary Public

 




    Commission expires________________________________
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